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Kingston Capital Group, LLC
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———————— Original Message ~~------

Subject: REIDC/38 Studios

Frem: "Stolzman, Rob" <RStolzman@apsiaw.com>

Date: Fri, March 26, 2010 1:41 pm

To: <mcorso@kingstoncap.com:>

Cc: "Stokes, Keith" <kstokes@riedc.com>, <msaul@riedc.com>, "Hashway,
Fred" <fhashway@riedc.com>

Hi Mike. Thank you for getting comments to me on the draft letter of intent. I
attach hereto a marked and clean copy of the draft reflecting your comments and
what we discussed yesterday. RIEDC staff has not yet reviewed these drafts, so
there may be a tweak or two, but it appears as if the parties are very close. 1
assume you are working on this this weekend with various parties. 1 am
available all weekend if that is helpful to you. My cell no. is 401 263 7244.

We look forward to seeing you on Monday.
Yours,
Rob

Robert I. Stolzman, Esq.

ADLER POLLOCK & SHEEHAN P.C.
One Citizens Plaza, 8th Floor
Providence, Rl 02903

E-Mail rstolz

Phone 401.274.7200

Fax 401.751.0604

Visit our website at www.apslaw.com

ADLER POLLCCK (Q SHEEHAN PC.
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To comply with IRS regulations, we advise that any discussion of Federal tax issues in this
e-mail is not intended or written to be used, and cannot be used, (i) to avoid any penalties
imposed under the Internal Revenue Code or (ii) to promote, market or recommend to
another party any transaction or matter addressed herein.
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This e-mail message is confidential and is intended only for the named recipient(s). It may
contain information that is subject to the attorney client privilege or the attorney work-product
doctrine or that is otherwise exempt from disclosure under applicable law. If you have
received this e-mail message in error, or are not the named recipient(s), please immediately
notify the sender and delete this message from your computer and destroy all copies. Thank
you.
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March _, 2010

Mr. Curt Schilling, Chairman
38 Studios

5 Clock Tower Place, Suite 140
Maynard, MA 01754

Ms. Jen MacLean, CEQ

38 Studios

5 Clock Tower Place, Suite 140
Maynard, MA 01754

Re: 38 Studios/Rhode Island

Dear Mr. Schilling and Ms. MacLean:

hlch Rhode Island will commence
ives to 38 Studios LLC (hereafter
ocating and expanding its

We are pleased to present this outline of terms pursuant
undertaking actions to provide economic development inc
“38 Studios” or the “company”) and 38 Studios- will commence
businesses in Rhode Island ‘ ‘

We very much appreciate the valug your companyb gs 1o il e'wdeo gaming and interactive
digital media industry, and we think that Rhode Tsland can be the perfect home for you. We also
appreciate your company’s. culturer_background anid industry acumen. Your assessment of your
industry opportunitics, your a§sembly of talent at all levels of your company, your investments to
date, your-human resources neé I$ and your desire to grow are aligned perfectly with Rhode
[sland’s knowledge economy and des:gn resources.

The Rhode’ Island Economic Development Corporation (“RIEDC?”), as the State’s economic
development agency, offers you thc following tools to consider in relocating your businesses to
Rhode Island: :

Product Development Finanping(}s

We understand your capital needs to bring your project Copernicus to MMO completion to be
$75,000,000. Based on our understanding to date of your financial projections, the RIEDC
would issuc $75M of revenue bonds, the proceeds of which would provide the necessary
financing to complete production on Copernicus and begin relocating 38 Studios to Rhode
[sland. We anticipate that these bonds would be purchased by or through a lender or lenders
familiar with your industry. As your company is in the unusual position of having pipeline
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product and contractual commitments for product publishing and distribution, but as yet is “pre
revenue”, we recognize the market for these bonds would be limited without credit enhancement.
Accordingly, we would submit this bond issue for approval to the Rhode Island General
Assembly, which currently is in session, for approval by it for the RIEDC to use an available
capital reserve mechanism by which the General Assembly may-consider on an annual basis
funding any shortfall of any loan payments necessary to pay the bondholders, thereby creating
for this issue what is commonly called a “moral obligation” guaranty for the bondholder(s). This
financing would reflect the following terms and conditions and-be subject to the following
general parameters all of which will be more fully articulated in‘traditional loan documentation:

P

Borrower: 38 Studios.

Loan Amount: $75,000,000

Purpose: For all associated business: expenses related to opetations, product development and
deployment by 38 Studios in COI’I_]UI'ICUO]‘I w1th its business development and expansion in Rhode
Island. e _

Rate: Market for bond 1ssues of thlS typc as nsgotiated with bond pﬁ:rchascr

Term: Negotiable, l1kely 10 year nterest in early year(s) with

early recapture as dlscussed below

Collateral: ¢o! eral asmgnment of all a ‘of company now owned and hereafter acquired
including but not limited to intellectual property, licenses, hcensmg fees, distribution and
publishing contracts, receivables and work product. We recognize that a portion of your assets
are held in'a wholly owned subsidiary, the ownership interest of which will be pledged to the
RIEDC, and that such assets are othcrw1se currently pledged in connection with an early phase
of product development security. -

State Guaranty Fee: I'n'itial fee: ef' éne half percent (1/2%) payable at closing at closing
($375,000) and one and one: half percent (1.5%) ($1,125,000) of loan amount annually payable
on the loan closing anniversary.

Equity and Dividend Covenants: During the term of the loan, Mr. Schilling shail maintain no
less than an amount equal to $15,000,000 of equity in the company, and equity or earnings
distributions to members shall be limited to a coverage ratio formula to be agreed upon by the
RIEDC and the company prior to closing,
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Specific Conditions and Covenants:

(a) The debt would not be assignable or assumable without lender consent;

(b) Recapture or early payment would be made from excess earnings should EBITDA exceed
a base formula to be agreed upon by the parties priorito closing;

(¢) A percentage of the funds available from (b) above shall be used by the RIEDC to create
an investment fund for the company’s growth and expansion in Rhode Island and to
facilitate the development of the video gam&}md digital media industry in Rhode Island
in conjunction with a program to be developed and operated Jdﬁ?l y between 38 Studios
and the RIEDC;

(d) 38 Studios will locate its corporate headqti‘
Rhode Island;

(e) 38 Studios will provide 125 full time jobs with arn
$75,000 (*jobs™) in Rhode Island'by ‘December 31,2010;

(f) 38 Studios will add an additional1.75 Jobs in, Rhode Island by December 31, 201 1

(g) 38 Studios will add .

(h) Should 38 Stucllo“‘

and

(i) 38 Studios w;ll provnde 2010 and annually thereafter during the term of the loan audited
financial statements'that include a certifi n that the borrower has met the
requirements of (e) ® and (g) abovea d emfymg the calculations required in (b) and
:(c) above. . %

(i} 38 Studios will dcvelop mtemsmp programs for students at Rhode Island design and
educational institution 'pursuant' 0 programs and policies to be agreed upon with such
mstltutlons -

o closing the loan will include standard documentation and
sactions of this size and scope and:

Conditions Preced'én-_; Conditi
legal requirements typii
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(a) The completion and delivery by a qualified economic development expert of an analysis
of the economic development impacts of the company’s location to and growth in Rhode
Island, such study to be paid for by the company; :

(b) An independent financial review and analysis o I mpany’s financial projections;
current contracts and obligations with gaming iti ustry p‘a rs such as EA; and any
other related or requested documents or information of the company;

{c) The prerequisite approvaks by the General Assembly and RIEDC Board of Directors for
those actions requiring such approvals; &

(d) Placement of the bond issue with a lender
terms hereof and other standard terms and co
and nature. :

nders,a;nd documentatlen reflecting the
i typlcal of a transaction of this size

The company will assist the RIEDC in makmg industry contacis:and identifying necessary

sources to complete its due dihgence with’ respect to’ th' loan,

nient Incentwe

Rhode Island Economic Deve

The RIEDC will make available t
company s move to and expansu)"

onomic Develc)pment Projcct Statu5" The RIEDC may designate the development of
the company’s offices and job- ¢xpansion in Rhode Island as a project of the RIEDC,
resulting in rclmbursements to the company for sales tax paid in connection with the
purchase of building matenals FFE and computers, and equipment for use in Rhode
Isiand;

(b) Job Training Grants and Credlts (of amounts up to $5,000 per year per employee) will be
made available to the company;

(¢) Jobs Development Actreductions in the corporate tax rate (by up to one-quarter of one
percent for every 50 jobs with a floor corporate income tax rate of 3%) will be made
available to the company; and

(d) As applicable, all other available tax incentives that are useful to the company will be
available to it (such as R&D tax credits).

A more complete analysis of otherwise available incentives is available at the RIEDC’s website:
www.riede.com.
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New Industry Incentives

We are particularly interested in assisting 38 Studios grow and become a magnet for the growth
of the video gaming and digital media industry in Rhode Island. Accordingly, we will support
and advocate for the implementation of jobs producing interactive digital media tax credits that
provide Rhode Islander’s with a clear return on investment resulting from the credits. We also
will support other creative and innovative industry develo ment incentives jointly developed by
us to accelerate and increase your successes. :

We look forward to the opportunity to discuss th | i think your company
| Ut économic development
¢.Island and that you

opportunities.

Sincerely ours,

Governor Donald L. Carcieri,
Chairman of the Board

Keith W. Stokes,
Executivé Director

5296943
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Mr. Curt Schilling, Chairman
38 Studios

5 Clock Tower Place, Suite 140
Maynard, MA 01754

Ms. Jen MacLean, CEO
38 Studios e
5 Clock Tower Place, Suite 140 B
Maynard, MA 01754 L

Re: 38 Studios/Rhode Island

Dear Mr. Schilling and Ms. MacLean:

We are pleased to present this outline'of terms pursuant: ich Rhode Island will commence
undertaking actions to provide economic development incentives to 38 Studios LLC (hereafter

738 Studios” or the “*company”™) and 38 Studios W1ll commenCe locating and expanding its
businesses in Rhode Island ' :

date, your: human reseurces neei s}and your desire to grow are aligned perfectly Wlth Rhode
Isiand '8 knowledge economy and des;gn resourccs %«hﬂ&ﬁemeﬁ} bt

The Rhode Island ‘Economic Development Corporation ("RIEDC), as the State’s economic
development agency, offers you ‘the following tools to consider in relocating your businesses to
Rhode Island:

Product Development Financing

We understand your capital needs to bring your project Copernicus to MMO completion to be
$75,000,000. Based on our understanding to date of your financial projections, the RIEDC
would issue $75M of revenue bonds, the proceeds of which would provide the necessary
financing to complete production on Copernicus and relocate 38 Studios to Rhode Island. We
anticipate that these bonds would be purchased by or through a lender or W‘éﬁ%ﬁ‘ﬁ{
vehtelelenders familiar with your industry: o« suthiet
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product and contractual commitments for product publishing and distribution, but as yet is “pre
revenue”, we recognize the market for these bonds would be limited without credit enhancement.
Accordingly, we would submit this bond issue for approval to the Rhode Island General
Assembly, which currently is in session, for approval by it for the RIEDC to use an available
capital reserve mechanism by which the General Assembly may consider on an annual basis
funding any shortfall of any loan payments necessary, tospay the bondholders, thereby creating
for this issue what is commonly called a “moral ob i gatlon guaranty

ject to the following

This financing would reflect the following terms and conditions and be §
documentation:

general parameters all of which will be more fullyi iculated, in traditional’

Borrower: 38 Studios.

Loan Amount: $75,000,000

o operations, product development and

Purpose: For all associated biiginess expenses relatec
ftebusiness development and

deployment by 38 Studios in COHJUﬂCthl’] wnth its- -f:
expansion in Rhode Island i :

Rate: Market for bond issues of thlS type as negot1ated with bond purchaser.

Term: Negotlable bﬁ% hkely S-or 1Qycars w1th gortzon ofseme-acerued-capitalized interest in
early year(s) with early recapture as’ d:scussed below.

Coillateral: colla_t_-’eral assignmentof all assets of company now owned and hereafter acquired
including but notilimited to intellectual property, licenses, licensing fees, distribution and
publishing contracts, receivableg and work product. We recognize that a portion of vour assets
are held in a wholly owned 3 lary. the ownership interest of which will be pledged to the
RIEDC. and that such assets are otherwise pledged in connection with an early phase of product
development security. '

State Guaranty Fee: Initial fee of one half percent (1/2%) payable at closing at closing
($375,000) and one and one half percent (1.5%) ($1,125,000) of loan amount annually payable
on the loan closing anniversary.

(~i arrheeg - . . i . i . . . . -
the-compamaEquily and Dn idend Loxena‘mts I)ur;m_ the term of the loan, Mr. Schlllmg ehall
maintain 0o less than an amount equal o $13.000.000 of equity in the company, and equily or
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(a) The debt would not be assignable or assumable_ without lender consent;

(b) Recapture or early payment would be made from excess arnings should EBITDA exceed
a base formula to be agreed upon by the parties prior to closing;

(c) A percentage of the funds avallable from (b) above may-shall’
eptionby the RIEDC to ‘ “tecreate an investment fund for the

company’s growth and expansion in Rhode Island and to facilitate the development of

the video game and digital media industry in Rhode Island in conjunétion with a program

(e) 38 Studlos will prov :
apprommate]y $75 00 sland by December 31, 2010;

_i?:sbs in Rhode Island by December 31, 201 1;

(h) Should 38 Studios fallfto meet a"" Jobs requirements, it shall pay to the RJEDC an

amount: equaI to $7,5007 per year fot each job not so added until such shortfall is cured;

and e

(i) 38 Studios w1ll provide 201{} and annually thereafter during the term of the loan audited
financial staternents that ‘include a certification that the borrower has met the
requirements of (¢); (£) and (g) above and certifying the calculations required in (b) and
{c) above.

(j) 38 Studios will : , insdevelop internship programs for students at
Rhode Island design and educational 1nst1tut10ns pursuant to programs and policies to be
agreed upon with such institutions.

ék‘}“ ,

Conditions Precedent: Conditions to closing the loan will include standard documentation and
| tegal requirements typical of transactions of this size and scope and:
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(a) The completion and delivery by a qualified economic.development expert of an analysis
of the economic development impacts of the corﬁjﬁ‘ei‘nj’:sjocation to and growth in Rhode
Island, such study to be paid for by the company;

(b) An independent financial review and anal of the compan}

current contracts and obligations with.

financial projections;

h as EA; speetalized

y other related or

requested documents or information of the company; a
{c) The prerequisite approvals by the General Assembl

those actions requiring such approvals and
«3(dy Placement of the bond isstie: with a lender oF 1endels and documentation reflecting
the terms hereot and other standatd tem’t‘; and condztmns t\ pical of a transaction of this
size and nature - :

RIEDC Boa bf Directors for

The company wilt assist the RIEDC in maklng mdustry contacts and 1dent1fymg necessary
sources to complete its due diligence with respect-to the loan.

Rhode Island Economic D:f:-Veloprhent I—ncentive -

The RIEDC will make available to 38 Studios 1ts,,trad1t10na1 but aggressive incentives for the
company’s move to and expansion in Rhode Island including:

(a) Economic Development Project Status: The RIEDC may designate the development of
the company’s offices and job expansion in Rhode Island as a project of the RIEDC,
resulting in reimbursements to the company for sales tax paid in connection with the
purchase of building materials, FFE and computers, and equipment wit-be-exempttrom
sadestaefor use in Rhode [sland;

(b) Job Training Grants and Credits_(of amounts up to $5.000 per year per employee) will be
made available to the company;




Ciovernor Donald L. Q_ai'éieri,

(c) Jobs Development Act reductions in the corporate tax rate {by up to one-quarter of one
percent lor every 50 jobs with a floor corporate income tax rate of 3%) will be made
available to the company; and

(d) As applicable, all other available tax incentives that are useful to the company will be
available to it (such as R&D tax credits).

New Industry Incentives

We are particularly interested in assisting 38 Studios grow and become a magnet for the growth
of the video gaming and digital media industry in Rhode Island.: Accordingly, we will support
and advocate for the implementation of jobs producing interagtive digital media tax credits that
provide Rhode Islander’s with a clear return on investme ilting from the credits. We also
will support other creative and innovative industry develo incentives jointly developed by
us to accelerate and increase your successes.

We look forward to the opportunity to discuss these items with you. We think your company
and its product development concepts are exciting and aligned with our economlc development
strategies. We think 38 Studios will be a strong corporate citi elIsland and that you
will be particularly welcome here as the foundation for. maj citing ventures.and
opportunities. we

Sincerely ours,

Chairman of the Board ™~

Keith W.‘::‘?St_okes,
Executive Director

SRUGRS 3296940




